



























































III.  The State Fails to Demonstrate Clear Error in Judge Bronson’s Factual Findings

A. Factual Findings Are Reviewed for Clear Error, and the State Does Not
Show a High Likelihood of Meeting that Standard

Judge Bronson found, as a factual matter, that certain jurors conducted experiments, that
they reported the results of these experiments to their fellow jurors, and that these discussions
influenced the decision of at least one juror. While the State both indirectly and directly
challenges these findings, and the concomitant conclusions flowing therefrom, it refuses to
acknowledge that these findings are insulated by clear error review. See State v. Long (1998),
127 Ohio App. 3d 328, 332 (“A court's factual findings are to be accepted unless they
are ‘clearly erroneous.” That is to say that a reviewing court is bound to accept the factual
determinations of a trial court. . . so long as they are supported by competent and credible
evidence.”). Nor does it attempt to show that these factual findings are clearly erroneous.

Judge Bronson gave the State a chance to have a full evidentiary hearing on these matters,
but the State declined. The State can hardly complain at this juncture about the factual findings.
And because these are viewed through a clearly erroneous standard, it is yet another reason why
this Court should not undertake review at this time.

B. The Juror Experiments Were External Influences

According to the State, because the jurors in this case reported the results of their various
experiments performed in their respective homes to each other during deliberations in the jury
room, thereby necessarily affecting the jury’s internal decision-making processes, it was not a
proper subject for the trial court to admit into evidence. (State Mem. at 22-23). This
fundamentally misconstrues the nature of the internal/external distinction. An external influence
does not become protected as an internal influence on the jury’s decision-making process simply

because it is brought in to the jury room and shared with others. The State’s reasoning would
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lead to absurd results insofar as every influence necessarily influences a juror’s mental or
emotional reaction. Were the mere fact that an improper external influence was considered by
jurors in the jury room sufficient to prevent a defendant from offering proof of that improper
external influence, both Ohio R. Evid. 606(B) and Fed. R. Evid. 606(b) would be rendered
hollow letters.

The State cites several Ohio cases which it suggests support the contention that jurors’
actions in timing—at home—how long it takes to air dry should be considered part of its internal,
deliberative function. All are inapposite. The State first mischaracterizes State v. Jester (2004),
2004 Ohio 3611, which held that the jury’s collective reenactment of the shooting during
deliberations, within the jury room, was an internal influence central to the deliberative process
and therefore an improper subject for juror testimony. Id. at 438-40. Moreover, as Judge
Bronson recognized in his May 20, 2009 Decision and Order at 12, Jester actually undercuts the
State’s position by recognizing that “[e]xceptions exist [to the prohibition of introduction of juror
statements about the deliberative process] when an ‘extraneous influence’ is involved.” Id. at 40
(citing Tanner v. United States (1987), 483 U.S. 107, 117).

The Doan Court distinguished a factual scenario akin to Jester, explaining:

It is important to stress that we are not calling Doan's verdict into question by reviewing
the private, internal deliberations of the jury. As the Supreme Court has noted,
“substantial policy considerations,” including the finality of verdicts and the avoidance
of post-verdict juror harassment, weigh in favor of limiting the extent to which we delve
into that thicket. Instead, what makes this case different, and what triggers concerns of
a constitutional dimension, is the fact that Juror A conducted an out-of-court
experiment and reported her findings to the jury in the manner of an expert witness.
Unlike an expert witness, however, Juror A's testimony was not presented on the
witness stand, nor was it subject to confrontation and cross-examination by Doan's
attorneys. Juror A's testimony was not on the record, nor was it governed by the same
evidence rules as all the other evidence presented at trial. In short, Juror A's experiment

and her subsequent report of its results, results which indicated that Doan may not have
been truthful in his testimony on the witness stand, injected extraneous and potentially
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prejudicial evidence into the jury's deliberations, evidence which Doan and his attorneys
had no chance to refute.

Doan, 237 F.3d at 733 (emphasis added; internal citations omitted); see also Mason, 320 F.3d at
636 (noting that juror experiments or investigations outside of the jury room are “external”
influences).

The State also points to State v. Miller (2002), 2002 Ohio 5914, where the defendant
unsuccessfully argued that Ohio Evid. R. 606(B) did not apply to any matter occurring outside of
deliberations. Id. at 18. The court held that Ohio’s aliunde rule was not so limited and the
defendant’s failure to present evidence from any other source than the juror barred the use of the
testimony. Id. at §20. Importantly, as Judge Bronson aptly noted below, Miller is irrelevant
because there is “no indication that the results of [the actions of the offending juror] were related
to other members of the jury.” See May 20, 2009 Decision at 13.

Judge Bronson correctly recognized, as a factual matter, that these experiments in the
privacy of one’s home were external influences.

C. The State Cannot Erase Improper External Influence by Semantics

The State persists in arguing that the jurors did not conduct experiments, but it fails to
grapple with Judge Bronson’s factual findings to the contrary. Ohio law is clear that any
independent inquiry or experimentation by a juror about the evidence violates the juror’s duty to
limit his considerations to the evidence, arguments, and law presented in open court, and
constitutes juror misconduct in violation of the Ohio and U.S. Constitutions. See State v. King
(1983), 10 Ohio App. 3d 161, 165; State v. McCoy (1993), 89 Ohio App. 3d 479, 484; State v.
Taylor (1991), 73 Ohio App. 3d 827m 831; State v. Toland (2007), 2007 Ohio 644, §70. In this

case, it is undisputed that several jurors gathered additional information from outside the
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proceedings regarding how quickly one air dries after bathing, a question that was central to
State’s theory of the case.

Desperate to distract attention from the fact that the jurors considered improper evidence
not subjected to confrontation and cross-examination by Mr. Widmer’s attorneys, the State
attempts to recast the experiments as routine “life experiences” too simple, common and natural
to constitute an improper external influences. The Sixth Circuit has already rejected this precise
argument. In In re the Beverly Hills Fire Litigation (6th Cir. 1982), 695 F.2d 207, the Sixth
Circuit made short shrift of the argument that a juror’s checking of the wiring in his home was
too mundane and common to constitute improper juror experimentation:

Defendants contend that the juror’s act in checking his own wiring was “too

simple and natural to be deemed in any sense an experiment.” Rather, they

suggest, knowledge gleaned from that activity is in the nature of general
knowledge or common experience, which a juror is entitled to consider in his
deliberations. In our view, the juror experimentation here was more than a mental

or emotional reaction or expression. The experiment, in fact, injected extraneous

information into the trial. While the juror’s conduct here may very well have
been “simple and natural,” it was, under any test, an experiment.

Id. at 213-14 (internal citation omitted). Timing how long it takes one to air dry, like checking a
home’s wiring, may not be a technical or complex endeavor, but it nevertheless injects improper
externally derived information into a jury’s deliberations. Whatever one labels the conduct, the
fact remains that: (1) it is not a normal or standard practice to stand dripping wet and naked after
a shower and measure how long it takes to dry; (2) these tests were important enough to be the
subject of discussion amongst the jury; (3) none of these tgsts were subject to evidentiary
limitations or cross-examination, and (4) these experiments affected the decision of at least one
juror to vote guilty. A defendant’s constitutional right to a fair trial will not permit such secret

evidence to convict a defendant. See also Doan, 237 F.3d at 733.
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D. Judge Bronson Carefully Reviewed the Juror Evidence

After the trial court decided that the Constitution required it to consider the juror
affidavits submitted by Mr. Widmer, it allowed the State time to interview jurors and submit its
own responsive affidavits. In its July 22, 2009 Decision and Order granting Mr. Widmer a new
trial, the court meticulously reviewed the testimony presented before issuing its findings of fact.
The trial court specifically rejected the State’s contention that the jurors’ discussion of the
varying drying times was simply an afterthought, reasoning that it “beg[ged] the question as to
why the issue of air drying was revisited and why three jurors, who engaged in an unorthodox
shower sequence, took it upon themselves to share their experiences with the entire panel.”
(Decision and Order, July 22, 2009, at 9-10.) The trial court also found that the discussion of the
drying times was triggered specifically to test the credibility of a witness, Dr. Balko. (/d. at 9.)
The court also found that several affiants considered the dryness of the bathroom to be the
“critical” conclusion in determining the accuracy of the events as explained in Mr. Widmer’s call
to 911. (/d. at 11.) Lastly, the trial court rejected the State’s argument, repeated again now on
appeal, that jurors’ sharing of their varying drying times—including one drying time ostensibly
favorable to Mr. Widmer—demonstrates that the jurors concluded that it would take different
amounts of time to dry depending upon several factors and circumstances: “Unsaid, however, is
the fact that longer drying times were within their consideration externally introduced and not
inferred from the evidence.” (Jd. at 10.) In other words, no matter how the external evidence
regarding drying times was introduced into the jury’s deliberative process—whether
inadvertently or intentionally—the fact remains that external information relating to a crucial

element of the case played a role in the jury’s deliberative process without having been subjected
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to cross examination or the rules of evidence. This was improper and materially affected Mr.
Widmer’s substantial rights.

To fully understand this issue, it is important to follow the timeline of how the evidence
regarding juror misconduct developed following the verdict. On April 10 and April 23
respectively, Mr. Widmer filed affidavits from two jurors, J.C. and S.S., which collectively
demonstrated that several other jurors had conducted experiments at home regarding air drying.
The experiments included one juror who took a shower and timed how long it took her body to
air dry, and another juror who laid down to time how long it took her body to dry. The results of
these external experiments were reported to the other jurors, and it affected at least one juror’s
decision to vote guilty.

The lower court then issued a ruling on May 20 indicating that it believed, based on the
juror affidavits submitted by Mr. Widmer, that external experiments had been improperly
introduced into jury deliberations in violation of Mr. Widmer’s constitutional rights. Rather than
rule directly in favor of Mr. Widmer at that time, however the court gave the State a chance to
respond and to develop a full evidentiary record.

On June 10, the State submitted affidavits from seven jurors. The affidavit from juror
AR., for example, attempted at paragraph 10 to assert that her own experiment was not
intentional, but rather a mere accident. Indeed, A.R.’s affidavit indicated that she: (1) just
happened to zone out after exiting the shower causing her to forget to reach for a towel to begin
the normal process of drying off, (2) just happened to regain conscious thought after
approximately five minutes of standing naked and wet, and recorded in her mind her estimate of

the time that had passed; and (3) that this highly irregular breach of human behavior just
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happened to occur during the overnight recess in deliberations of a trial where air drying became
a key issue.

The court then issued a ruling on July 14, explaining that the affidavits submitted by the
State “fail to dissuade” the court, and that the court was still under the belief that improper
experiments took place. The fact that the lower court was not persuaded by juror A.R.’s
farfetched attempt to explain away her conduct, for example, was not a surprise. Juror A.R.’s
account was not credible on its face and, indeed, defied common sense. In addition, this self-
serving account by juror A.R.: (1) conflicted with what A.R. had previously told the defense
investigator, Beyersdoerfer Aff.  10; (2) conflicted with how other jurors perceived A.R.’s
description in the jury room as to the experiment she had conducted, J.C. Aff. dated June 13,
2009 at q 3; S.S. Aff. 9 3-5; and (3) conflicted with what A.R. previously stated in her own
sworn affidavit, which an email chain shows she carefully reviewed and double-checked to make
sure every word contained therein was accurate. A.R. Aff. § 3 (A.R. stating she got out of
shower and “allowed myself to air dry for five minutes.”) (emphasis added); Edwards Aff. § 3
(email chain with Roberts showing careful consideration of affidavit and detailed editing of word
choice).

But most importantly, even if the lower court had indulged this farfetched account by
A.R., which it did not, A.R.’s account could not save the State—critically, A.R. did not testify
that she normally and routinely air dries in this manner. The State in this appeal repeatedly
distorts the record by claiming that all of the offending jurors stated under oath that their air
drying experiments were part of their normal life routines. This is inaccurate. While juror D.S.
stated that her activities were within her “normal, daily routine,” Affidavit of D.S. at 8, juror A.R.

made no such claim under oath. Indeed, A.R. would be hard pressed to make such a claim.
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A.R.’s attempts to cast her offending conduct as a cosmic coincidence certainly did not persuade
Judge Bronson.

Judge Bronson made factual finding in his July 22 Decision and Order that the shower
sequences were not normal, routine life experiences, but rather, were “unorthodox” activities that
were specifically designed to test the credibility of Dr. Balko. See July 22 Decision and Order at
10-11. He also found that these unorthodox shower sequences were designed by the offending
jurors to convince at least one other juror who was still in conflict with the majority that it was
not “reasonable that the decedent’s body would be dry when the first responders got there.” Id.
at 10. These factual findings are not clearly erroneous, and the State makes no attempt to
demonstrate otherwise.

In addition, the State fails to point out in this appeal that it was unable to counter the
testimony by J.C. and S.S. that a juror lay down and timed how long it took his or her body to
dry. The State supplied an affidavit from juror D.S. stated that ske did not lie on carpet and time
how long her body took to dry. However, Mr. Widmer did not allege that it was necessarily D.S.
who conducted this experiment and then reported her results to the other jurors. None of the
affidavits submitted by the State refuted the simple fact that a juror laid down to time long it took
him or her to air dry, and then reported this experiment to the other jurors. The State’s failure to
counter or refute this experiment is another fatal fact for the State that further demonstrates that
the lower court did not abuse its discretion.

Having sat through the trial and listened to the testimony presented, the trial court was
acutely aware that the State’s entire case against Ryan Widmer was built around circumstantial
evidence. The court determined that members of the jury had engaged in, and shared the results

of, improper experimentation and found that it was unable to determine that the guilty verdict
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was unattributable to the error. See also State v. Harris (June 17, 1985), 1985 WL 8695 (holding
mistrial should have been granted where court could not say prosecutor’s improper statement did
not contribute to the conviction); State v. Tillman (2004), 2004 Ohio 6240 (ordering new trial
based on presumption that defendant was prejudiced by the trial court’s communications with the
jury during deliberations).

E. Judge Bronson Found No Juror Harassment

Much of the State’s argument is premised on the notion that Mr. Widmer’s constitutional
rights must be sacrificed to protect jurors from harassment. It argues at length that jurors were
subject to harassment, however, Judge Bronson made no such factual findings. In fact, the
evidence about harassment was very much in dispute. Nevertheless, the State has the temerity to
say that Mr. Widmer should have been “reprimand[ed]” for juror harassment. (State Mem. at 5).

Mr. Widmer established that the investigation of jurors occurred only after a juror sent—
unsolicited—to defense counsel a letter describing the experiments. It was incumbent upon
counsel to investigate such allegations; indeed, an attorney in that situation has a duty to
investigate to ensure that his client received a fair trial. The juror’s allegations were quickly
substantiated, which led to the filing below. Mr. Widmer utilized an investigator during this
process, and the investigator rebutted many of the allegations in the affidavits brandished by the
State in its brief.

The fact remains that evidence of juror harassment was hotly disputed, and the court
made no factual findings either way. Of course, the reason for this is the factual dispute of
whether there was or was not harassment has no bearing on the question of whether Mr.

Widmer’s constitutional rights were violated. Judge Bronson recognized this, but the State
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persists in ignoring this point, and instead dwells on the evidence it perceives as favorable to it
while disregarding the balance.

The heart of the State’s argument to this Court—that there is a state public policy that
trumps the Constitution and that jurors will be subject to harassment unless this Court
intervenes—reveals the paltry foundation upon which its motion is based.

CONCLUSION

The State invites this Court to create a split within Ohio and become the first court in the
State to hold that an evidentiary rule preempts the Constitution. It also asks this Court to ignore
factual findings despite making no effort to show clear error. These are not proper subjects of
discretionary appeals, and for all of the foregoing reasons, Mr. Widmer respectfully requests that

this Court deny the State’s motion for leave to appeal.
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